PROTECTION  OF  PUBLIC  INTERESTS  DURING  RAILWAY 
LABOR  CONTESTS. 


In  order  to  the  intelligent  discussion  of  the  subject  embraced  in  the 
designation  of  this  paper,  it  is  essential  that  some  definition  be  given 
of  the  term  u public  interest, v  which  is  therein  assumed  to  stand  in 
need  of  protection  during  the  oft  recurring  disturbances  incident  to 
disputes  between  railroads  and  their  employees,,  or,  ^inore  ' properly- 
speaking,  between  different  classes  of  employees  on  railroads.  An 
attempt  will  therefore  be  made  in  this  paper  to  discriminate  between 
the  private  and  public  responsibilities  attaching  to  railway  service. 
This  is  all  the  more  necessary  because  of  the  widespread  misappre¬ 
hension  that  exists  respecting  the  rights,  powers,  and  obligations 
attaching  to  the  ownership  of  railroads  and  the  line  of  demarcation 
between  corporate  and  public  interests  in  their  operation. 

Railroads  and  railroad  transportation  are  two  very  different  things ; 
or  otherwise  stated,  the  ownership  and  operation  of  railroads  have  not 
only  very  little  in  common,  but  are  almost  wholly  independent  of  each 
other.  Unlike  most  commercial  enterprises,  the  owners  of  a  railroad 
rarely  participate  in  its  operation,  and  in  these  days  it  sometimes  hap¬ 
pens  that  they  are  denied  a  voice  in  the  selection  of  those  who  manage 
it.  In  a  railroad  as  property,  three  interests  may  be  said  to  be  directly 
concerned — its  owners,  its  creditors,  and  speculators.  These  three 
interests  are  sometimes  resident  in  the  same  individuals,  but  oftener 
they  represent  distinct  factions,  each  of  which  is  striving  for  the  con¬ 
trol  of  the  property  regardless  of  the  rights  of  the  other  parties. 

By  owners  are  meant  those  who,  by  purchase  or  otherwise,  have  come 
into  possession  of  the  stock  or  shares  of  the  road.  The  creditors 
I  broadly  are  those  who  have  purchased  the  bonds  of  the  road  and  hold 
I  mortgages  thereon,  while  the  speculators  are  comprised  of  gamblers 
|  who  deal  in  railroad  shares  as  they  do  in  grain  or  provisions,  regard- 
}  less  of  anything  except  what  they  can  make  out  of  them.  Separate 
j  and  distinct  from  either  of  these  classes  are  the  men  engaged  in  the 
|  operation  of  the  road  in  the  movement  of  persons  and  commodities. 

;  As  already  indicated,  these  individuals  usually  have  no  proprietary 
I  interest  in  either  the  stock  or  bonds  (although  they  sometimes  so  far 
j  forget  themsel  ves  as  to  gamble  with  them),  but  are  controlled  in  their 
I  actions  by  the  conditions  surroundiug  them  rather  than  by  any  instruc- 
Itions  emanating  from  the  financial  headquarters  of  the  corporation. 
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It  is  doubtless  understood  by  this  audience,  although  not  by  the 
country  at  large,  that  of  all  industries  transportation,  is  the  least  profit¬ 
able;  but  right  here  the  difference  between  railroad  ownership  and 
operation  must  be  kept  in  mind.  Immense  fortunes  have  been  made 
and  lost  by  dealing  in  railroad  stocks,  just  as  large  sums  have  been 
made  by  speculating  in  wheat  and  corn,  but  the  one  bears  no  more 
relation  to  the  other  than  does  gambling  on  the  board  of  trade  to  farm¬ 
ing.  In  the  year  ending  June  30,  1893,  and  which  was,  generally 
speaking,  a  prosperous  year,  five-eighths  of  all  the  railroad  mileage  in 
the  United  States  failed  to  pay  a  single  cent  of  dividend,  while  during 
the  same  year  11  per  cent  of  the  mileage,  in  addition  to  paying  no  divi¬ 
dends,  could  not  pay  a  dollar  of  interest  on  their  bonded  indebtedness. 
Please  notice  that  in  this  connection  the  question  of  watered  stock  is 
entirely  eliminated.  If  no  dividends  at  all  are  paid,  it  makes  little 
difference  whether  the  printed  stock  certificates  of  a  road  amount  to 
$1,000,000  or  $20,000,000.  So  far  as  its  income-producing  qualities  are 
concerned,  it  is  as  valueless  in  the  one  case  as  in  the  other. 

Nor  is  it  at  all  certain  that  the  question  of  capitalization  (in  which 
term  is  embraced  both  stocks  and  bonds)  is  a  matter  of  public  concern. 
It  is  true  that  on  the  one  hand  it  is  made  much  of  by  politicians  seek¬ 
ing  to  prejudice  the  people  against  railroads  by  claiming  that  because 
railroad  capitalization  is  excessive  therefore  railroad  charges  must  be 
exorbitant;  and  on  the  other  hand  by  railroads  in  the  endeavor  to 
establish  that  because  present  earnings  afford  no  adequate  return  on 
the  capitalization  rate  schedules  should  not  be  further  reduced  by  legis¬ 
lative  authority;  but  the  fact  is  that  capitalization  and  transportation 
charges  have  nothing  in  common,  nor  are  they  in  any  way  dependent 
upon  one  another.  Pailway  directors  determine  the  one  and  trade  con¬ 
ditions,  supplemented  by  an  occasional  reckless  or  idiotic  railroad  offi¬ 
cial,  the  other.  The  fact  that  a  road  is  capitalized  at  ten  millions  or  one 
hundred  millions  in  no  way  affects  the  earnings.  It  only  makes  the 
returns  to  the  security  holders  ten  times  as  great  in  the  one  case  as  in 
the  other  ;  provided,  of  course,  there  is  anything  left  to  be  divided. 

It  may  be  well  at  this  point  to  mention  another  feature  in  which  the 
ownership  and  operation  of  railroads  are  entirely  differentiated,  and 
that  is  that  neither  the  actual  nor  the  quotable  value  of  stock  in  any 
degree  affects  the  movement  of  trains  or  the  business  of  the  road.  The 
actual  value  of  a  railroad  may  be  said  to  depend  upon  its  earning  capac- 
ity,  while  its  quotable  value  is  whatever  the  manipulators  of  the  secur¬ 
ities  are  able  to  make  it.  The  Santa  Fe  road,  with  the  history  of 
which  you  are  no  doubt  all  familiar,  affords  an  excellent  example  of 
this  fact.  As  at  present  constituted  it  is  certain  that  it  has  not  paid 
and  for  a  number  of  years  at  least  can  not  be  made  to  pay  its  operating 
expenses  and  fixed  charges,  so  that  as  an  income-producing  property 
for  its  owners  it  is  practically  valueless,  but  that  does  not  interfere  with 
the  operation  of  its  trains.  Looking  at  it  from  the  standpoint  of 
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quotable  values  we  find  that  its  stock,  which  but  a  few  months  since 
was  selling  at  *150,  will  not  now  bring  10  cents  on  the  dollar,  yet  its 
trains  run  just  the  same. 

It  is  just  this  anomalous  condition  of  affairs  that  permits  speculators 
to.  amass  immense  fortunes  out  of  railroad  properties,  while  at  the  same 
time  there  is  no  profit  in  transportation.  *So  far  as  I  have  been  able  to 
ascertain,  Jay  Gould  never  made  a  dollar  out  of  transportation;  on  the 
contrary,  he  frequently  lost  money  by  it;  but  he  acquired  the  whole 
of  his  immense  fortune  in  the  manipulation  of  railroad  securities.  Were 
he  living  to  day  no  road  would  afford  a  better  opportunity  for  the  exer¬ 
cise  of  his  peculiar  powers  than  the  Santa  Fe.  He  might  engage  in 
that  at  present  popular  pastime  of  reorganizing  the  road,  and  then,  by 
a  series  of* operations  well  known  to  Wall  Street  operators,  advance  the 
quotable  price  of  stock  on  the  market  until  it  had  reached  a  point  at 
which  he  was  content  to  sell  out.  The  difference  between  the  cost  and 
selling  price  would  be  his  gain. 

But  from  whom  would  this  gain  come?  Not  a  dollar  ot  it  would  be 
taken  from  the  wages  of  the  employees  nor  from  the  patrons  of  the 
line,  but  all  of  it  would  come  first  and  mainly  from  speculators  who  were 
endeavoring  to  beat  Mr.  Gould  at  his  own  game,  and  second  from 
investors  who  were  foolish  enough  to  buy  stock  in  any  enterprise  con¬ 
trolled  by  a  man  of  such  character.  The  popular  idea  that  the  general 
public  contribute  to  these  immense  fortunes  is  altogether  erroneous.  A 
certain  amount  comes  from  persons  technically  known  as ‘‘lambs,”  who 
in  their  desire  to  get  suddenly  rich  go  into  speculation  and  are  shorn, 
but  the  principal  source  is  the  gathering  together  in  one  pocket  by  one 
speculator  the  amounts  that  are  risked  by  other  speculators  in  the 
attempt  to  do  the  same  thing. 

With  railroads  as  property  people  generally  have  little  to  do,  and 
some  of  those  wdio  are  unfortunate  enough  to  be  possessed  of  stocks 
and  bonds  may  well  wish  they  had  less;  but  with  railroad  transporta¬ 
tion  every  person  in  this  country  has  very  much  to  do.  Transportation 
eiiters  into  every  condition  of  life  and  no  man  within  the  confines  of 
civilization  is  or  can  be  independent  of  its  influence.  It  is  important, 
therefore,  that  the  character  and  obligation  of  this  universal  element 
of  society  shall  be  better  understood,  much  better  than  is  the  case  even 
among  those  directly  interested  in  its  conduct.  In  all  that  is  said  in 
this  paper  concerning  railway  employees  and  their  obligations,  it  should 
be  distinctly  understood  that  everyone  engaged  in  railway  transporta¬ 
tion,  from  the  executive  officer  to  the  section  hand,  is  included,  and  that 
it  is  held  there  is  no  obligation  in  connection  with  the  operation  of  rail¬ 
roads  imposed  upon  anyone  that  does  not  apply  with  equal  force  in 
their  various  spheres  of  action  upon  everyone  so  engaged. 

The  general  manager  of  a  railroad  is  just  as  much  an  employee  as 
any  other  man  on  the  road.  His  duties  are  to  direct  certain  operations. 
So  are  those  of  the  section  foreman.  For  this  duty  the  manager  receives 
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a  specified  compensation.  So  also  do  the  engineers  and  firemen.  Nor 
(except  in  rare  cases)  is  this  compensation  so  much  out  of  proportion 
as  is  generally  supposed.  According  to  the  Ohio  railway  commis¬ 
sioners7  report  for  1893,  the  average  compensation  of  the  general  officers 
on  all  the  railroads  in  that  State  was  $7.89  per  'day;  the  average  of 
the  engineers  was  $3.54  per  day,  and  of  the  firemen  $1.97  per  day ;  so 
that  although  the  difference  in  amount  is  considerable,  the  percentage 
proportion  between  the  general  officer  and  the  engineer  is  but  little 
more  than  between  the  engineer  and  the  fireman.  It  is  not  that  the 
rank  and  file  of  railway  men  are  too  well  paid.  On  the  contrary,  it  is 
probable  that  few  if  any  railway  men  receive  adequate  compensation 
for  the  service  performed;  but  until  public  sentiment  changes  and 
railways  are  permitted,  nay  compelled,  to  earn  more  money*  this  very 
desirable  result  will  not  be  realized. 

It  is  at  this  point  that  transportation  passes  beyond  the  control  of 
the  owners  of  the  railways.  They  can  not  say  what  rates  shall  be 
charged  for  the  service  rendered  by  their  property.  This  matter  is 
regulated  by  the  conditions  of  commerce,  and  the  good  (or  bad)  judg¬ 
ment  of  the  men  operating  other  railroads  Nothing  is  easier  of 
demonstration  than  that  any  man  possessed  of  the  rate-making  power 
has  in  his  hands  the  absolute  control  of  the  revenues  not  only  of  his 
own  road,  but  those  of  all  others  engaged  in  transporting  the  same 
class  of  commodities.  He  can  not  force  rates  up,  but  he  can  put  them 
down  at  will,  and  it  is  owing  to  this  fact  and  because  of  the  added  fact 
that  this  rate-making  power  is  in  many  cases  committed  to  men  wholly 
unworthy  of  the  responsibility  that  railway  earnings  and  railway  wages 
are  predicated  upon  so  low  a  scale. 

No  attempt  will  be  made  in  the  short  time  allowed  to  even  outline  the 
development  of  railroad  transportation  in  this  country,  which,  having 
its  beginnings  in  isolated  and  widely  separated  roads,  has  through  a 
species  of  evolution  attained  unto  a  magnificent  and  comprehensive 
system,  or  how  the  railroads,  from  being  local  enterprises  of  limited 
influence  and  individual  responsibility,  have  come  to  be  the  recognized 
vehicles  of  commerce,  possessing  in  a  large  sense  a  public  function 
and  subject  to  regulation.  This  result  has  been  mainly  accomplished 
through  the  operation  of  a  law  that  has  been  happily  designated  u  The 
Charter  of  the  American  Eailway  System77  enacted  by  Congress  in 
I860.  This  law  provides : 

That  every  railroad  company  in  the  United  States  whose  road  is 
operated  by  steam,  be  and  is  hereby,  authorized  to  carry  upon  and  over 
its  road,  boats,  bridges,  and  ferries,  all  passengers,  troops,  Government 
supplies,  mails,  freight  and  property,  on  their  way  from  any  State  to 
another  State,  and  to  receive  compensation  therefor;  and  to  connect  with 
roads  of  other  States  so  as  to  form  continuous  lines  for  the  transportation 
of  the  same  to  place  of  destination. 

To  understand  the  importance  of  this  act  it  must  be  borne  in  mind 
that,  while  railroads  as  corporations  are  creations  of  the  various  States, 
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transportation  is  a  national  function ;  and  that  inasmuch  as  by  the  Con¬ 
stitution  of  the  United  States  Congress  alone  is  vested  with  the  power 
to  regulate  commerce  among  the  States,  the  above  act  was  not  only  a 
necessary  regulation  to  permit  these  State-created  roads  to  engage  in 
interstate  commerce,  but  by  providing  that  the  law  might  at  anytime 
be  altered,  amended,  or  repealed,  Congress  declared  its  purpose  to 
assume  the  regulation  of  the  function  thus  created.  Nor  is  this  assump¬ 
tion  in  any  sense  unwarranted.  The  Hon.  Martin  A.  Knapp,  of  the 
Interstate  Commerce  Commission,  in  his  address  before  the  railway 
commerce  congress  of  the  World’s  Columbian  Auxiliary  held  in  Chi¬ 
cago  in  1893,  said: 

The  restricted  jurisdiction  and  other  obvious  limitations  upon  the 
powers  of  the  several  States  precludes  the  exercise  of  that  comprehen¬ 
sive  and  efficient  authority  required  for  the  regulation  of  public  carriers. 
The  business  of  transportation  has  become,  national  in  its  character, 
and  therefore  the  laws  by  which  its  agencies  are  controlled,  by  which 
its  duties  and  privileges  are  measured,  through  which  its  abuses  are 
corrected,  and  under  which  its  greatest  advantages  may  be  secured, 
must  be  uniform  in  their  operation  and  coextensive  with  the  interests 
to  which  they  relate. 

The  inherent  difference  between  transportation  and  ordinary  indus¬ 
trial  pursuits  is  also  a  phase  of  the  subject  not  commonly  understood. 
An  individual  or  a  number  of  individuals  may  construct  and  operate 
works  for  the  manufacture  and  sale  of  various  commodities  without  let 
or  hindrance,  but  there  is  no  natural  right  in  the  individual  to  engage 
in  railway  transportation.  The  providing  and  maintenance  of  the 
highways  of  travel  is  a  function  of  government  which  indeed  mav  be 
delegated,  but  which  can  not  of  right  be  wholly  surrendered.  The  dele, 
gation  of  this  authority  carries  with  it  the  obligation  to  perform  the 
necessary  duties  connected  with  transportation,  and  it  would  not  seem 
unreasonable  to  insist  that  with  the  obligation  should  also  go  the 
protection  necessary  to  make  its  performance  x>ossible. 

The  act  to  regulate  commerce,  passed  in  1887,  is  an  expression  of  the 
right  of  regulation.  That  Congress  not  only  believes  it  has  the  right 
of  direction  as  to  the  methods  employed  in  the  conduct  of  transporta¬ 
tion,  but  also  the  authority  to  provide  all  necessary  means  for  the  unin¬ 
terrupted  maintenance  of  railway  service,  is  still  further  attested  by 
the  following  resolution  which  was  reported  by  the  lull  meeting  of  the 
House  Committee  on  Interstate  Commerce  and  adopted  by  the  House 
at  the  time  the  railway  strike  of  last  summer  was  in  progress. 

Whereas  the  Constitution  of  the  United  States  gives  to  the  Con¬ 
gress  of  the  United  States  alone  the  power  to  regulate  commerce  among 
the  several  States;  and 

Whereas  said  commerce  has  been  and  is  now  interrupted  and  inter¬ 
fered  with  without  the  authority  of  Congress:  Therefore  be  it 

Resolved ,  That  the  Committee  on  Interstate  and  Foreign  Commerce 
be,  and  is  hereby, directed  to  investigate  said  interference  and  inter¬ 
ruption  and  the  causes  therefor,  and  to  inquire  what  additional  legisla¬ 
tion,  if  any,  is  necessary  to  prevent  a  recurrence  thereof. 
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The  noticeable  thing  in  this  resolution  is  the  inquiry  as  to  what  leg¬ 
islation,  if  any,  is  necessary  to  prevent  interference  with  the  regular 
movement  of  commerce,  and  the  assumption  that  the  function  of  trans¬ 
portation  and  everybody  engaged  in  the  performance  of  it  is  answer- 
able  to  the  United  States  authority. 

No  argument  is  needed  to  establish  the  fact  that  the  unimpeded 
aud  uninterrupted  flow  of  commerce  is  necessary  to  the  welfare  of 
the  entire  public.  The  affairs  of  the  several  railways  comprised  in  the 
American  railway  system  are  so  interwoven  and  interdependent  that 
the  interference  of  the  business  of  a  single  road  of  any  magnitude 
inevitably  throws  the  entire  system  into  disorder.  As  stated  by  Judge 
Ricks  in  his  decision  of  the  Ann  Arbor  case: 

The  suspension  of  work  on  the  line  of  such  a  railroad  (the  Lake  Shore 
and  Michigan  Southern)  would  paralyze  the  business  of  the  entire  coun¬ 
try,  entailing  losses  and  bringing  disaster  to  thousands  of  unoffending 
citizens.  Contracts  would  be  broken,  perishable  property  be  destroyed, 
the  traveling  public  embarrassed,  and  injuries  sustained  too  many  and 
too  vast  to  be  enumerated. 

So,  also,  the  Hon.  Thomas  M.  Cooley,  in  his  address  before,  the  Amer¬ 
ican  Bar  Association,  referring  to  the  strike  of  last  summer,  after 
stating  that  the  avowed  purpose  was,  by  blocking  the  wheels  of  traffic, 
to  coerce  the  railroad  companies  into  taking  such  action  as  would 
compel  the  Pullman  Company  to  submit  to  arbitration  the  charges  of 
oppression  its  employees  brought  against  it,  said: 

The  parties  who  were  to  be  injuriously  affected  were,  first,  the  rail¬ 
road  companies;  second,  the  Government  of  the  United  States,  whose 
transportation  of  the  mails  and  control  over  the  interstate  commerce  were 
to  be  interfered  with,  and  perhaps  the  service  of  the  Federal  process 
interrupted;  aud  third,  the  people  of  the  United  States,  whose  legal 
right  to  be  transported  and  have  their  property  carried  by  rail  was  to 
be  in  part  and  perhaps  wholly  taken  away  while  the  strike  continued, 
at  a  cost  to  them  which  in  all  probability  must  in  the  end  be  counted  by 
millions.  Here  were  three  parties,  all  innocent  as  regards  the  agree¬ 
ment  which  was  in  question,  who,  if  the  action  were  to  be  taken  after 
the  manner  deemed  necessary  to  prevent  injustice  in  governmental  pro¬ 
ceedings,  would  seem  to  have  a  strong,  equitable,  and  indeed  an  inde¬ 
feasible  right  to  have  the  effect  upon  themselves  first  considered.  But 
this  was  a  question  of  which  no  notice  was  taken.  Innocent  parties 
who  must  necessarily  suffer  not  only  had  no  opportunity  to  protest,  but 
their  losses  were  not  taken  into  account  as  reasons  against  the  boycott 
and  strike.  On  the  contrary,  they  were  looked  upon  as  favorable  fea¬ 
tures  of  the  case,  since  they  rendered  success  more  probable. 

If  it  is  admitted  that  the  essence  of  crime  consists  in  injury  to  pub¬ 
lic  welfare,  there  would  seem  to  be  no  need  of  enlarging  upon  this 
particular  branch  of  the  subject.  Laying  aside  for  the  moment  the 
question  of  asserted  justification,  it  is  difficult  to  conceive  wherein 
greater  injury  to  public  welfare  can  be  committed  than  by  just  such 
interruptions  to  the  movement  of  commerce  as  take  place  when  a  rail¬ 
road  strike  is  inaugurated.  The  stopping  of  a  single  train  by  a  party 
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of  bandits  and  the  robbery  of  the  passengers  or  express  is  deemed  a 
crime  worthy  of  being  visited  with  the  severest  and  swiftest  justice; 
but  the  stopping  of  thousands  of  trains  and  the  consequent  loss  to  the 
public  of  many  times  the  amount  that  could  by  any  possibility  be  real¬ 
ized  in  a  train  robbery,  is  commonly  but  slightly  condemned,  often 
passed  by  with  seeming  indifference,  and  sometimes  even  attempted  to 
be  excused. 

It  would  seem  perfectly  evident  from  the  history  of  the  past,  that  if 
our  railways  are  to  be  depended  upon  to  maintain  uninterrupted  the 
movement  of  commerce,  some  way  must  be  provided  that  will  prevent 
employees  from  leaving  the  service  without  warning.  In  other  words, 
the  only  way  in  which  the  commerce  of  the  country  can  be  exempt  from 
obstruction  is  to  provide  that  those  engaged  in  the  conduct  of  trans¬ 
portation  shall  be  required  under  penalty  to  give  a  reasonable  notice 
of  their  intention  to  quit,  such  notice  being  sufficiently  long  to  admit 
of  their  places  being  filled  by  competent  men.  Concurrent  with  this 
regulation  should  go  the  correlative  provision,  securing  employees 
against  dismissal  except  on  similar  notice. 

The  violation  of  the  law  should  be  declared  a  misdemeanor  and  pun¬ 
ishable  by  tine,  in  such  amount  as,  while  proving  not  unnecessarily 
burdensome,  would,  through  the  medium  of  a  wide  discretion  given  the 
court,  enable  it  to  make  the  punishment  tit  not  only  the  crime,  but  the 
individual.  That  is  to  say,  the  general  manager,  or  other  officer,  who, 
because  of  his  position,  exercises  greater  influence,  should,  if  found 
guilty,  be  visited  with  severer  penalty  for  obstructing  commerce  than 
the  train  hand.  The  particular  lines  in  which  this  principle  of  regula¬ 
tion  shall  be  expressed  are  not  essential  so  that  the  law  is  impartial 
and  effective.  That  it  must  be  done  by  national  legislation,  and  enforced 
in  the  United  States  courts,  follows  in  the  nature  of  the  case.  No  other 
instrumentality  is  competent  to  handle  it. 

It  is  of  course  understood  that  in  opposition  to  such  a  regulation  the 
cry  of  “ involuntary  servitude”  would  be  heard  throughout  the  land; 
but  it  is  a  little  difficult  to  see  where  such  a  term  is  applicabie.  Mari¬ 
time  laws  provide  that  a  sailor  may  not  either  quit  his  vessel  or  refuse 
to  perform  his  required  duty  under  penalty,  not  because  of  the  danger 
of  the  loss  of  life  (for  the  rule  applies  in  as  well  as  out  of  port)  but  for 
the  reason  that  commerce  may  not  be  impeded.  But  there  is  no  ele¬ 
ment  of  voluntary  servitude  in  such  employment,  the  condition  pre¬ 
cedent  being  fully  understood  in  advance  of  entering  it.  No  man  is 
obliged  to  ship  as  a  sailor,  nor  under  such  regulation  as  is  suggested 
would  any  man  be  compelled  to  engage  in  the  service  of  transportation. 
But  having  taken  such  service  with  full  knowledge  of  tlie-requirements 
as  to  duties,  compensation,  and  required  notice,  there  can  be  no  ground 
for  the  assertion  that  the  employment  would  partake  in  any  degree  of 
the  nature  of  slavery. 
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But  it  may  be  asked,  why  differentiate  transportation  and  those 
engaged  in  it  with  other  industries  and  their  employees"?  It  is  because 
transportation  in  its  fundamental  and  essential  requirements  is  a  public 
rather  than  a  private  service;  and  in  the  consideration  of  this  question 
it  should  be  remembered  that  except  in  degree,  there  is  no  difference 
in  the  accountability  of  the  railway  employee  to  the  public,  from  the 
president  down  to  the  lowest  laborer.  They  are  all  simply  agents  of 
the  carrier,  alike  responsible  to  the  public  for  the  faithful  performance 
of  their  duties,  so  far  as  those  duties  affect  the  movement  of  commerce. 
The  public  recognizes  the  fact  that  in  the  railway  as  well  as  iu  the 
army  or  on  shipboard,  discipline  is  essential.  They  care  very  little  by 
what  means  discipline  is  promoted,  but  they  do  insist  it  shall  be  of 
such  character  as  will  permit  of  the  regular  and  safe  movement  of 
trains. 

With  the  exception  that  the  railway  official  may  not  take  the  law 
into  his  own  hands,  railway  management  as  between  those  engaged 
therein  must  be  as  arbitrary  as  is  that  of,  the -army  or  marine  service. 
The  exingencies  of  railway  service  demand  instant,  unquestioning,  and 
exact  obedience.  The  performance  of  the  service  is  of  a  nature  that 
can  not  be  arbitrated.  Trains  must  run.  Freight  and  passengers 
must  be  transported.  A  vessel  may  refuse  cargo,  but  a  railway  can 
not.  So  that  if  continued  service  is  a  necessary  factor  in  the  one  case, 
it  is  a  thousand  times  more  essential  in  the  other.  Admit  individual 
option  as  a  condition  of  train  service,  or  any  other  service  pertaining 
to  the  movement  of  freight  and  passengers,  and  chaos  takes  the  place 
of  system;  at  once  there  is  introduced  an  element  of  disharmony  that 
is  not  only  a  constant  menace,  but  often  materializes  in  the  stoppage  of 
the  commerce  of  the  country. 

While  it  is  believed  to  be  true  that  everybody  engaged  in  railroad 
transportation  is  under  obligations  to  the  public  to  maintain  uninter¬ 
rupted  the  movement  of  commerce,  it  is  nevertheless  also  true  that  as 
between  those  so  engaged  another  element  enters  into  the  q  uestion .  Bail- 
ways  are  public  carriers,  but  they  are  also  private  corporations.  Their 
first  duty  is  the  performance  of  a  public  service,  and  in  this  respect  every 
man  connected  therewith  owes  an  equal  allegiance.  For  the  perfor¬ 
mance  of  this  duty  every  dollar  of  the  property  and  every  effort  of  the 
man,  so  long  as  he  is  thus  engaged,  is  pledged;  and  it  is  only  after  this 
obligation  has  been  satisfied  that  the  subordinate  relation  of  employer 
and  employee  becomes  operative.  The  people  rightfully  insist  that  the 
agency  to  which  they  have  committed  the  service  of  public  carrying 
shall  not  be  interrupted  by  a  private  interest.  This  was  well  illustrated 
a  few  years  ago  by  the  governor  of  a  Western  State. 

Complaint  had  been  made,  which  upon  investigation  proved  to  be 
true,  that  owing  to  the  difficulty  and  expense  of  clearing  the  tracks  of 
an  extraordinary  fall  of  snow,  the  operation  of  certain  portions  of  a 
road  had  been  temporarily  abandoned,  and  the  inhabitants,  left  with- 
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out  railroad  facilities,  were  being  subjected  to  severe  hardships.  The 
governor  at  once  put  himself  in  communication  with  the  officials  of  the 
road,  intimating  that  the  track  should  be  immediately  cleared  and  traffic 
resumed;  but  the  officials  objected,  stating  that  it  would  not  pay  to 
operate  that  portion  of  the  road  under  existing  circumstances.  The 
reply  of  the  governor  was  terse  and  to  the  point.  He  wired  back, 
“If  you  don’t  open  the  road  in  twenty-four  hours,  I  will,”  and  the  road 
was  opened.  It  was  not  a  question  of  dollars  and  cents  or  of  corporate 
convenience,  but  a  public  obligation  demanding  fulfillment  at  any  cost. 

As  already  stated,  it  is  only  when  public  obligation  is  discharged  that 
the  subordinate  relation  of  employer  am}  employee  becomes  effective, 
and  it  is  because  of  the  failure  to  discriminate  in  this  respect  that  trans¬ 
portation  has  been  so  many  times  interrupted.  It  is  not  for  a  moment 
contended  that  many  of  these  strikes  were  not  justified,  the  relation  of 
employer  and  employee  alone  being  considered;  but  it  is  unhesitatingly 
asserted  that  by  so  much  as  public  concern  is  superior  to  private  inter¬ 
ests,  by  so  much  are  the  men  engaged  in  railroading  obligated  to  sink 
their  individual  interests  in  the  conservation  of  public  welfare.  In  the 
working  out  of  the  industrial  problem  men  engaged  in  transportation 
have,  in  common  with  all  others,  a  deep  personal  interest,  but  they  also 
have,  as  others  have  not,  public  interests  intrusted  to  their  charge  to 
which,  so  long  as  they  remain  in  the  service,  their  own  must  be  sub¬ 
servient.  How  these  two  elements  may  be  adjusted  so  as  to  protect  the 
one  without  injury  to  the  other  is  a  problem  apparently  beyond  present 
solution. 

Society  as  at  present  organized  is  wholly  dependent  upon  the  con¬ 
tinuous  operation  of  railways,  and  it  not  only  possesses,  but  should 
enforce,  the  right  of  uninterrupted  service  in  these  lines.  Kor  is  society 
just  to  itself  if  it  permits  itself  to  be  subjected  to  the  dangers  of  such 
interruption.  The  possibility  of  the  entire  stoppage  of  the  commerce 
of  the  country  because  of  the  disaffection  from  any  cause  of  those 
engaged  therein  is  something  that  ought  not  for  a  moment  to  be  enter¬ 
tained.  Being  a  matter  of  public  convenience,  the  obligations  should 
be  so  binding  and  the  penalty  so  severe  as  to  preclude  the  careless 
assumption  of  the  one  or  the  reckless  disregard  of  the  other. 

.  While,  therefore,  it  may  not  be  practicable  to  prescribe  any  universal 
panacea  for  the  removal  of  industrial  evils  as  a  whole,  it  is  believed  to 
be  altogether  possible  to  formulate  such  regulations  in  connection  with 
those  matters  affecting  the  general  public  as  will  prevent  the  recurrence 
of  such  scenes  as  have  been  too  frequently  witnessed  in  this  country. 
The  right  of  a  man  to  quit  working  is  not  questioned,  but  no  man 
engaged  in  a  service  created  by  and  devoted  to  the  public  has  any 
right  to  terminate  his  connection  with  the  service  in  such  a  way  as  to 
interfere  with  its  continuous  performance.  Due  notice  of  the  termina¬ 
tion  of  service  should  be  a  condition  of  engagement,  the  disregard  of 
which  should  be  severely  punished. 
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Whether  or  not  there  are  other  industrial  pursuits  which  (while 
except  that  they  are  in  corporations  not  permissively  dependent  upon 
the  public  for  existence)  are  so  closely  identified  with  such  interests  as 
to  justify  public  interference,  is  a  larger  question.  Commerce  and 
public  convenience  alike  are  so  related  to  the  coal  mining  industry,  for 
illustration,  as  to  require  the  maintenance  of  a  continuous  supply. 
There  is,  however,  the  possibility  of  accumulating  stock  sufficient  to 
safely  tide  over  any  imobable  interruption  in  this  particular,  and 
because  of  this  possibility  it  may  be  that  the  public  is  not  warranted 
in  assuming  the  degree  of  control  which  in  railroad  transportation  is 
apparently  justified.  However  that  may  be,  there  is  evidently  no 
reason  for  longer  subjecting  the  people  to  the  hardships  occasioned  by 
the  interruption  of  those  pursuits  necessary  to  their  general  welfare. 
Engagement  in  such  service  should  be  entirely  voluntary,  but  continua¬ 
tion  in  such  service  until  the  expiration  of  the  prescribed  period  of 
time  should  be  compulsory. 

To  briefly  recapitulate,  it  is  submitted: 

That  by  reason  of  the  demands  of  commerce  the  operation  of  indi¬ 
vidual  roads  is  no  longer  independent,  but  under  permissive  legislation 
by  the  (feneral  Government  has  been  resolved  into  one  great  system 
unitedly  supplying  the  transportation  facilities  necessary  to  the  con¬ 
duct  of  commerce  among  the  States. 

That  in  view  of  the  interdependent  relation  of  railroads  and  because 
of  participation  in  interstate  commerce,  control  of  which  is  by  the 
Constitution  vested  alone  in  Congress,  the  conduct  of  transportation, 
is  properly  subject  to  such  Federal  regulations  as  are  necessary  to 
secure  the  free  and  continuous  movement  of  such  commerce. 

That  while  railroads  are  private  corporations,  railroad  transportation! 
is  a  public  function,  and  as  such  must  not  be  liable  to  interruption  by] 
any  lesser  authority  than  that  for  Avhich  it  stands. 

That  all  employees,  from  the  highest  to  the  lowest,  are  alike  responsi-j 
ble  to  the  public  for  the  maintenance  of  such  service  as  is  necessary  t< 
secure  this  end. 

That  the  law  as  enacted  is  inadequate  to  meet  the  necessities  of  com-J 
merce,  in  that  it  fails  to  define  as  a  legal  duty  that  which  in  the  nature 
of  the  case  is  essential  to  its  proper  conduct. 

That  a  law  should  be  enacted  which  would  require  as  a  conditioi 
precedent  to  engaging  in  the  business  of  transportation  the  executioi 
of  a  contract  providing  for  adequate  notice  on  the  part  of  either  part;; 
of  its  intention  to  terminate  same,  making  the  engagement  in  interstate 
commerce  without  such  contract  or  its  violation  when  made  a  misdej 
meanor  attended  with  suitable  penalties. 

James  Peabody. 


